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N THE SUPREME COURT OF THE UNI TED STATES

- - - - - - - - - - - - - - - =X
CLAUDE M BALLARD, ET UX.,
Petitioners
V. : No. 03-184
COW SSI ONER OF | NTERNAL
REVENUE;
and
ESTATE OF BURTON W KANTER
DECEASED, ET AL.,
Petitioners
V. : No. 03-1034
COW SSI ONER OF | NTERNAL
REVENUE.
e

Washi ngton, D.C.
Tuesday, Decenber 7, 2004
The above-entitled matter canme on for oral
argunment before the Supreme Court of the United States at
11: 09 a. m
APPEARANCES:
STEVEN M SHAPI RO, ESQ., Chicago, Illinois; on behalf of
the Petitioners.

THOVAS G. HUNGAR, ESQ., Deputy Solicitor Ceneral

Departnment of Justice, Washington, D.C.; on behalf of
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PROCEEDI NGS
(11: 09 a.m)

JUSTI CE STEVENS: The Court will now hear
argunment in Ballard against the Conm ssioner of Internal
Revenue.

M. Shapiro.

ORAL ARGUMENT OF STEVEN M SHAPI RO
ON BEHALF OF THE PETI TI ONERS

MR. SHAPI RO Thank you, Justice Stevens, and
may it please the Court:

Judge Cudahy stated in his dissent in the
Seventh Circuit that disclosure of the rule 183 report in
this case should be required on both statutory and
constitutional grounds. As Judge Cudahy put it, there is
no item of nore significance in evaluating a Tax Court's
decision on fraud than the unfiltered findings of the STJ.

JUSTICE O CONNOR: M. Shapiro, can this case,
in your view, be decided solely on the statutory question?

MR. SHAPIRO. OCh, yes, Your Honor. W believe
it can.

JUSTI CE O CONNOR: There al so are due process
al l egations, and I'mnot sure | even quite understand what
t he precise due process violation is that's alleged. But
| would lIike you to address both and to tell us, first of

all, howit would be resolved solely on a statutory basis
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from your perspective.

MR. SHAPI RO

The readi est ground for

is the statutory basis, and we believe that the

a good neans to avoid

There are two

deci si on

statute is

a conpl ex due process questi on.

is the appellate review statute. The other is t

statutes that are key here. One

he public

record statute. The public record statute says al

reports of the Tax Court are public records,

tal ki ng about a report

The | egi sl at

Congress had the broadest

of the Tax Court in this

and we're

case.

Ive history of that provision shows

possi ble intent to make all

practices in the Tax Court conpletely transparent. All

steps in the adjudicat

i on were supposed to be --

JUSTI CE O CONNOR: Well, would that include --

if a Tax Court judge had a law clerk, would it i

clerk nmenos to the judge?

MR. SHAPI RO

W -- we don't take that

ncl ude | aw

position.

It refers to reports of judges, and this is a report of a

trial judge who heard

presumed correct under

the witnesses. The report

rule 183. It's the only

i ndependent eval uation of witness credibility --

i s

JUSTI CE BREYER: Now, why -- why do you say

t hat ?

MR. SHAPI RO

-- and the only judge --

JUSTI CE BREYER: Woul d you el aborate f
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reason? Because the briefs and you again today keep

tal ki ng about that first docunment. You use the word

report.

MR. SHAPI RO.  Yes.

JUSTI CE BREYER: Well, to ne that's the whole
conclusion of the case. |'mprepared to assunme, at | east

for the nmonent, if you can convince ne that that's the
report they're tal king about, you'd win. But that isn't
what the Governnent says.

The Governnment says that's a piece of paper,
prelimnary. W -- |like ny draft. | wite drafts all the
time. So -- so do trial judges. And he goes and brings
the draft to the other two judges and says, let's sit down
and talk about it. And they sit down and tal k about it,
and he changes his mnd and wites a different docunent.
And that different docunent, of course, is totally public.
The whol e opi nion of the Tax Court. There is that
docunent .

MR. SHAPIRO. There is only one rule 183 report.
Under the rule, it's the report the trial judge prepares
and submits to the chief judge at the conpletion of the
trial, which contains his independent credibility
findi ngs.

JUSTI CE BREYER: How do we know that? Now --

now, what is the answer specifically in the statute?
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Let's call it docunent 1 and docunent 2. And it really
didn't help me that much in the briefs to see docunent 1
continuously | abeled with the word report when | thought
that's the key question. Is it? Is it that report
they're referring to?

So now, go ahead.

MR. SHAPI RO. Under rule 183(b) there is a
report denom nated as such. There's no question here it
was submtted to the court. |If you |ook at page 114a of
the Kanter appendix, it says that the special trial judge
submtted a report, as required by rule 183(b). And this
case was then referred to Judge Dawson. He had no
i nvol venment with the case until this report was given to
hi m

JUSTI CE BREYER: \Which --

MR. SHAPIRO: |'m sorry.

JUSTI CE BREYER: Vhich -- which brief --

MR. SHAPIRO Oh. It's the petition for cert.
The Kanter petition.

JUSTI CE G NSBURG. At |east --

JUSTI CE SCALI A: \What -- what page did you say?

JUSTI CE BREYER: \What -- what page?

MR. SHAPI RO: 114a, 1l14a. And throughout --

JUSTI CE G NSBURG. M. Shapiro, why don't you

sinply read the text of 183(b) --
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MR. SHAPI RO.  Yes.

JUSTICE GINSBURG: -- which is in the
Governnment's brief at 4a? It says, special trial judge's
report. It is the only report to which the Tax Court
rules refer.

MR. SHAPIRO. That's correct, Your Honor. And
it's --

JUSTI CE SOUTER: And -- and if in fact --

MR. SHAPIRO. -- it is presuned correct.

JUSTI CE SOUTER: -- you rely on the rule, do we
even have to resolve the issue of neaning of report in the
statute? Can't we sinply, fromyour position, rely on the
rule and say you've got to follow your own rul es?

MR. SHAPIRO. Absolutely. This is a report that
must be submitted. It is presumed correct under this
rule. [It's an independent evaluation of credibility from
the only judge who heard the wi tnesses, and of course,
it's part of the record. And it doesn't --

JUSTI CE SOUTER: So you've really got three
argunments. You' ve got the rule. You' ve got the statute,
and you have due process.

MR. SHAPIRO: And it doesn't make the slightest
difference that the superior judge caused the subordinate
judge to say, | have changed ny mnd at a |later stage in

t he proceedi ng, because it is the original report that is
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presuned correct under the rules.

JUSTI CE BREYER: All right. Now, what -- what
was the page? Please. You're going quite -- and | want
to -- because Justice G nsburg referred to a statenment in

the Governnment's brief that you said yes --
JUSTI CE GI NSBURG. No, not the Governnent's
brief. The Tax Court rul es.
MR. SHAPIRO. That's -- that's appendi x 4a.
JUSTI CE Gl NSBURG: 4a of the Governnment's brief.
JUSTI CE SCALIA: It's the rule.
MR. SHAPIRO Yes, it's the rule itself, 183(b).
And it makes it clear that there nust be a
report filed with the chief judge. The docket here says
t hat that was done.
JUSTI CE KENNEDY: Can you nake the argunent that
-- maybe you can't -- that the special trial judge can go
to the Tax Court judge, with the perm ssion of the chief
j udge, and say, now, here's what -- kind of what |I'm
thinking? 1It's not ny report, but here's what |I'm
thinking. And then the -- the Tax Court judge says, well,
why don't you have sone nore findings on X and Y and Z?
He says, okay, and then he goes back. Can you make the
argument that that first docunent is not the report?
MR. SHAPIRO. The first -- there is only one --
JUSTI CE KENNEDY: Well, | guess another way of
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saying it is, do the rules permt any consultation before
the report is submtted? | -- | guess that's ny question.

MR. SHAPIRO. The rules are silent on that, but
Judge Dawson has no involvenent in the case until the
report is submtted. Then the case is assigned to Judge
Dawson, and then he is supposed to review it under a
presunptive correctness standard. So it would be
surprising if there were consultation of that sort.

But what we contend is if there is consultation
behind the scenes about credibility determ nations, then
it is critically inportant that the report be submtted
and made part of the record and not conceal ed, and that
the deferential standard of review be --

JUSTI CE GINSBURG:. Wuld -- would that problem
be overconme if the special trial judge simply -- if his --
t he proceedi ngs before himwere sinply videotaped and then
the review ng judge, Judge Dawson in this case, could | ook
at the trial proceedings and would have as much of a
notion of the credibility of the witnesses as the speci al
tax judge?

MR. SHAPI RO | suppose that's a possibility,
but in Anderson, the Court said absent some procedure |ike
that, the trial judge is uniquely situated to eval uate
denmeanor and tone of voice, and because of that, great

def erence has to be given to the independent eval uati on of
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the trial judge. Maybe in a -- in the future the Tax
Court would want to use a procedure like that to mtigate
t he Raddatz problemthat they now have.

JUSTI CE SCALI A: I n which case, they -- they
m ght well revise the | anguage of their rule.

MR. SHAPI RO Yes, they -- they might, and --

JUSTI CE SCALI A:  \Which currently requires that
the finding of facts of the trial judge be presuned to be
correct.

MR. SHAPIRO. That's correct, and after all, we
shoul d remenber that the Governnment was supposed to
present clear and convincing evidence of fraud in this
case, and if there was a flip-flop of this sort going on
behi nd the scenes, leaving no trace in the record, what
could be nore inportant to the reviewing court than to
know what had occurred at the first stage and the second
stage here? |If the trial judge found no underpaynent and
no fraud, which we have reason to believe he did -- three
Tax Court judges stated that to us -- if that was -- that
was his finding and he found our witnesses to be credible,
t hen an unexpl ai ned overturning of that credibility
determ nation with no trace in the record would surely be

a candi date for reversal on appeal

JUSTI CE KENNEDY: Let -- let ne ask this
question, if | my. Suppose the -- a special trial judge
11
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hears the witnesses, makes a report. It's assigned by the
chief judge to a Tax Court judge, and the Tax Court judge
| ooks it over it and says, you know, before | -- before |
really spend a lot of time on this, you really didn't

expl ore these three problenms. Wuld you please do it over
again? |Is he permtted to do that or is that a violation
of the rule that he shall presune the report to be
correct?

MR. SHAPIRO. Well, we haven't chall enged the
conversations as such. W think it is -- it is suspect,
however. Under Raddatz, if sonmebody who has not heard the
witnesses is telling somebody who has heard the w tnesses,
| don't agree or | think you may be wong in your
credibility determination, 1'd like you to reconsider
that, that's a serious Raddatz problem And the only cure
for that is to nake the first report part of the record.

JUSTI CE KENNEDY: |I'masking if it's a violation
of -- of the rule.

MR. SHAPI RO The --

JUSTI CE KENNEDY: Because the -- the rule says a
special report shall be presuned to be correct.

MR. SHAPI RO.  Yes.

JUSTI CE KENNEDY: And if there's this initial
review, he says, you know, | think it's really pretty

i nconplete until you do X, Y, Z, please do it over again,
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is that a violation of the rule?

MR. SHAPIRO: Well, | think the rule is silent
on that, but the spirit of the rule, frankly, is that the
STJ does his job. He conpletes his report. He subnits
it, and the review ng judge examnes it under a presuned-
correct standard in -- in the sanme orderly fashion that
ordinarily occurs when there is an initial judgnment froma
-- froma trial judge about credibility with deferenti al
review that cones | ater

But the rule doesn't tell us nuch about these
consul tations, and we do submt that if -- if they do take
pl ace, as the Governnment suggests, there's inportuning and
changi ng of m nds going on through consultations, do this
on record. Turn square corners because it would be quite
i nportant to the appellate court to know if there was a
good reason for the overturning of these credibility
det erm nati ons.

And we -- we've seen that kind of reviewin the
Stone case in the D.C. Circuit, which is very simlar to
this case. Factually the cases are quite simlar. And
the review ng court, Judge WIlianms, found clear error
based on what the rule 183 report stated about w tness
credibility. There was an el aborate explanation why
particular witnesses were credi ble and incredible, and the

court could use that to evaluate the judgnent of the Tax
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Court .

JUSTI CE SCALI A: OF course, what you're asking
us to do would -- would just solve your problemin this
case, and -- and in the future, | suppose they could
revise rule 183 as sinply not to require a report. There
-- there's nothing in the statute that requires this
report, is there?

MR. SHAPIRO. Well, that's true. They could
cease using the STJ's, but --

JUSTI CE SCALIA: Well, they could -- they could
use them but just say, instead of filing a report, he'l
consult with the -- with the deciding judge.

MR. SHAPIRO. | -- | suppose that could happen.
If there is -- if there is no report witten, we couldn't

contend it has to be disclosed under these statutes, and

that -- that m ght be.
But it -- there could be a Raddatz issue in that
scenari o that you present, Justice Scalia. |If one judge

heard the wi tnesses and the other judge didn't hear the
w tnesses and -- and the -- the superior judge --

JUSTI CE SCALI A: Well, they confer with each
ot her. Maybe, maybe.

MR. SHAPIRO. But it -- it would be -- it would
be quite strange to have credibility determ nati ons nmade

by a judge who had never heard from any of the w tnesses.
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JUSTI CE BREYER: \What happens in cases in
agenci es, you know, where -- where -- suppose the agency
itself or a nenmber thereof is going to nake a deci sion,
and there m ght be other nmenbers who would hear the
witnesses. And | was thinking of that analogy. It's
possi ble. 1t happens in the Federal Conmunications
Comm ssi on where the staff, you know, consults back and
forth in ratenmaking cases.

MR. SHAPI RO Oh, yes.

JUSTICE BREYER: It's hard to find precisely the
anal ogy, but it seens likely.

MR. SHAPI RO The -- the closest analogy in this
Court's decisions is the Morgan |1 deci sion.

JUSTI CE BREYER: Yes, which gives and takes
away.

MR. SHAPI RO. Now, Morgan Il is really on point
because there, a subordinate official drafted up findings,
proposed findings, didn't serve themon the parties, but
did give themto the decision-maker, the agency. And this
Court held that was a violation of due process.

JUSTI CE BREYER: You have to have an opportunity
to refute the information that's going to --

MR. SHAPI RO:  Absol utely.

JUSTI CE BREYER:  Yes.

MR. SHAPIRO. And -- and every admnistrative

15
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body that we know of in the Federal courts and in the
State too -- Chief Judge Vanderbilt pointed that out in
the Mazza case. Every State in the Union requires

di scl osure of these adm nistrative |aw decisions to the
parties.

JUSTI CE BREYER: |If you anal ogize the STJ to the
adm ni strative ALJ. But you nmight also analogize himto a
menber of the agency itself, and if you nmake that anal ogy,
it doesn't becone so far-fetched, particularly when you
| ook at Morgan as also not allowi ng you to probe at what's
goi ng on.

MR. SHAPIRO. Yes. Well, we -- we've avoided
suggesting that any depositions should be taken of -- of
judicial personnel here. That's not our view. Qur view
is sinply that the report that was prepared -- it was
prepared -- should be nade part of the record by virtue of
two statutes. There is an appellate review statute,
Justice O Connor, that states quite expressly that
Congress expected review to take place here just as it
does in the district court, to the same degree, to the
same extent, and in the same manner. And in the district
court, if an adjunct judge makes a finding of fact,
whether it's a nmaster or a nmagi strate or bankruptcy judge,
that is always disclosed to the parties.

JUSTICE O CONNOR: M. Shapiro, is there any
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evidence in this record that the special trial judge in
fact changed his report beyond the hearsay affidavit?

MR. SHAPIRO. We don't know what is contained in
that first report. We have heard fromthree of the
j udges, including the chief judge of the STJ's, that --

t hat what happened was that Judge Dawson rewrote the
credibility findings. Now, we won't know until we see
this. That could be wong. But -- but it should be part
of the record for the court of appeals.

JUSTI CE G NSBURG. M. Shapiro, on credibility,
whi ch you have been enphasi zing, are you overstating the
case for it? Because credibility is nore than just
observing the wtnesses' deneanor. | nean, Judge Dawson
coul d have said, yes, they -- these witnesses m ght have
| ooked honest to the special trial judge, but considering
this docunentary evidence in the record, it's clear to ne
that what the witness said on the stand was a lie.

MR. SHAPIRO. Well, you'll see in perhaps a
dozen situations, he says, | sinply don't believe that
wi t ness, none of whom he heard. And this is a case where
credibility was key. Was there a bribery schene of the
kind that the I RS clainmed? Every witness who testified
said no, it didn't exist. These are sinple investnents
with the proceeds being paid to the corporations, and yet,

the Governnment's theory was there is sonme nefarious
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bri bery schenme that every witness denied. And there is no
docunment ary evi dence of that. The evidence of the
proceeds flowing to these corporations was sinply the
result of their investing noney in real estate deals. And
so credibility was the key to this whol e case.

And the -- the Government, | don't think, can be
serious when it tells this Court that this first report is
sonme confidential docunment, that it's privileged internal
deli berative material. For 40 years, the -- the Tax Court
made these reports available to the public. It -- they
were routinely served on the parties. For 40 years there
was no suggestion --

JUSTI CE KENNEDY: Would -- would you comrent on

that? | -- | understood fromthe brief there was a
suggestion that if you prevail, we're going to have a huge
volunme of -- of printed material that we're not troubled
with now.

MR. SHAPIRO. Oh, yes. That's a post hoc
rationale. There was no such explanation when this rule
was changed, and there's not a bit of work or a bit of
expense resulting fromour position. We sinply ask for a
copy of a report that exists. They can serve it on us
electronically. It won't cost thema cent. W' re naking
a very nodest request under these statutes and under the

Due Process Clause. And there was no explanation --
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JUSTI CE SCALI A: Well, now, wait. Under the Due

Process Clause, | assume you would be asking for nore than
just access to the report. You -- if -- if you're really
relying on Morgan I, he who hears nust decide, | think

you woul d be saying that after reading the report, you
shoul d have the opportunity to argue to the -- to Dawson
here, to -- to the Tax Court judge that the report should
not be adopted.

MR. SHAPIRO. Well, we defer to --

JUSTI CE SCALI A: Isn't that part of your due
process case?

MR. SHAPIRO It -- it really is not. W're
asking --

JUSTI CE SCALIA:  You think it satisfies due
process just to show you the report, and then --

MR. SHAPIRO. To give -- and make it part of the
appellate record. W're not asking for any remand to the
Tax Court. |If the Tax Court doesn't --

JUSTI CE SCALIA: Well, then -- then you're not
relying on Mdrgan |1

MR. SHAPIRO Well, we -- we just rely on that
as an exanmple of the need to disclose this at an
appropriate juncture.

JUSTI CE SCALI A: There wasn't a need to disclose

the point that Morgan Il nmade. |t was he who hears nust
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deci de.

MR. SHAPIRO Well, in Mdrgan Il, the -- the
poi nt was that any -- any proposed findings that are
drafted up have to be shared with the parties. Now, there
they had to be shared with the parties at the
adm nistrative level. W're not going that far. If the
Tax Court tells us that they don't want to have that | ayer
of review within the Tax Court, they don't want to receive
our comments on the initial report, that's fine with us.
We want it to be made part of the appellate record so that
the judges who are interested in this and believe it wll
shed a strong light on the issue of clear and convincing
evi dence can have this be part of the record.

And already the Fifth Circuit has overturned the
finding of fraud in this very same case.

JUSTICE GINSBURG:. Do -- do | understand that
you woul d be satisfied if the Court sinply |ooked to --
what is it -- 7482(a)(1l), the appellate review section,
whi ch says that the Tax Court decisions shall be reviewed
in the same manner and to the sanme extent as district
court decisions? And that --

MR. SHAPIRO. Yes. We'd be satisfied because
that is a sufficient basis to say the record has to
include the rule 183 report. And it is not up to the

trial court to tell the appellate court what's in the
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record on appeal. It's up to the appellate court to -- to
determ ne what goes into that -- that record. This -- the
case in the Second Circuit on that is IBMv. United States
where the Second Circuit analyzed rule 10(a) and said it
is not the province of the trial court to dictate to the
reviewi ng court what is in that record.

And this Court in --

JUSTI CE GINSBURG. And where is it? It's -- it
is specified sonmeplace, but when you review a district
court decision in -- in a court of appeals, the --
certainly the magi strate's report would be included, but
there's soneplace where it lists the contents, sonme rule
that lists --

MR. SHAPIRO. ©Oh, yes. It's rule 10(a) and it's
-- it's very general. It says that all the original
papers in the trial court come before the appellate court,
and an original report is an original document submtted
in the trial court.

And this Court confronted that question in
Uni versal Canmera 50 years ago, and the Governnment made the
sane argunments then that it's making now and it lost 7 to
2 in that case. It -- it said that the report --

JUSTI CE SCALI A: Institutional nenory. Isn't
that -- that's a good institutional nenory --

MR. SHAPI RO. It goes back.
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(Laughter.)

MR. SHAPI RO The sanme argunent was made t hat
the report is an irrelevance. It's just an aid to the
deci si on-maker, and the deci sion-maker can do what it
wants and has ultimte judgnental power. So there's no
need to include that report in the record, and no wei ght
shoul d be given to it.

This Court said, we will not adopt an
exclusionary rule for the adm nistrative |aw judge's

report. And this is an a fortiori case because this

report is presunmed correct. In Universal Canera, there
was no presunption of correctness at all. So that -- that
case, you know, goes further than -- than what the Court

has to do here.

And the Governnent's argunent that -- that
sonehow this is --

JUSTI CE SCALIA: O course, that -- that was
deci ded under the APA, wasn't it? | nean, that was an APA
case, which this isn't.

MR. SHAPIRO. Well, yes, that's true. But, you
know, the Court reached out to the APA for guidance in
construing the | abor laws. The | abor |aws were silent on
this issue, but under the APA, the Court said the general
policy is to disclose these reports and we are going to

say that that is applicable to the NLRB
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Now, the Governnment says all of this changes the
course because the judge changed his m nd, but you know,
there are so many opi nions and orders and reports in the
Federal judicial systemwhere a mnd is changed and an
opi nion is suppressed or -- or vacated or replaced and
that first opinion is still part of the record. It's a
fallacy to say it's not part of the record just because
it's been abandoned.

For exanple, if |I seek summary judgnment in the
district court and it's denied and then |I ask for
reconsideration and it's granted, the opinion has been
abandoned, but it's still part of the record. And if | --
if an appeal is taken, it's going to be exhibit Ain any
appeal, and it may result in a reversal.

Sane thing when a case goes en banc. The panel
opinion is vacated, but then when -- when cert is granted,
t he argunment before this Court may convince this Court

t hat the panel was right. Even though it's been

abandoned, it's still very inportant.

O if ajury verdict is set aside -- the -- the
district court says, judgnent as a matter of law -- on
appeal, the jury -- jury verdict may get sustained. So

it's just a logical fallacy to say that because sonebody
has changed his mnd, if that's what happened here, that

-- that the first report drops out of the record.
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JUSTI CE GI NSBURG:. Wbould the -- the Tax Court
rule -- now, this 183(c) -- says -- it describes the
special trial judge's report, which is submtted to the
chi ef judge, and then the chief judge assigns a Tax Court
judge, and then it says that -- that the Tax Court judge
may nmodify it, nmodify the special trial judge's report, or
may reject it in whole or in part. Does the Tax Court
ever nodify a special trial judge's report? Does it ever
reject it in whole or in part?

MR. SHAPIRO. ©Ch, yes, and -- and the remarkabl e
thing is that every tine it does that, it recites, we
her eby adopt the findings and opinions of the trial judge.
Now, in the old days, that was not a problem

JUSTI CE GINSBURG. But that's one thing that
they can do. They can adopt it, but ny question is, do
t hey al ways adopt and never use -- never use the term
nmodify it or reject?

MR. SHAPIRO. ©Ch, no. They -- they do nodify
and reject. It's just it's hard to determ ne, when they
are doing that. 1In the old days --

JUSTI CE SCALI A: They -- they never say sSo in
t heir opinion.

MR. SHAPI RO They don't --

JUSTI CE SCALI A: They always say that they adopt

the trial judge's report. Don't they?
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MR. SHAPIRO. Yes. That's entirely correct.

And now, in the old days, before they anended
the rule, you could conpare the two and see what was
changed, but now you can't. You can't tell what has been
changed.

And in this instance, we believe there's been a
conplete rewrite of that first report, and the appellate
courts can't tell what's going on. Was there a reason for
doing this? Was deference given? Was sone ot her agenda
at work in this decision? No one can tell because it is
all off the record.

JUSTI CE BREYER: What -- what is -- can | ask
you a really esoteric adm nistrative |aw question, which
have never been able to figure out? 1It's probably
relevant, but | -- this is an agency. That's what -- ny
great tax professor, Ernie Brown, used to say there is no
Tax Court. He says, the Board of Tax Appeals shall be
known as the Tax Court. \What he neant by that is it's not
-- it isn't the Tax Court, just known as. So -- so this
is an agency, an adm nistrative agency.

So | ook to the APA for guidance, and the APA,
when you | ook at the section, says this initial decision
can be nade by a 556-qualified person. Now, a 556-
qualified person can include the agency itself or a nmenber

of the agency or an ALJ.
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Then when you to | ook at what happens in 557,
after that presiding enployee makes an initial decision,
it says you have to give a chance to the party to respond
to the initial decision, which you like, in the case where
the presiding enployee -- presiding person is a
subordi nate enployee. And so, that's what | was just
checki ng here.

And so -- so what's supposed to happen where the
presi di ng person under 556 for that initial or tentative
deci sion is not a subordi nate enpl oyee, but rather, quote,
one or nore nenbers of the body which conprise the agency?
|"ve never run into that before. Maybe you haven't.

Maybe they didn't nmean anything by it, but nmaybe they did.

MR. SHAPIRO. Well, | -- | haven't either. But
the judge here certainly was subordi nate and --

JUSTI CE BREYER: He was a subordi nate enpl oyee?

MR. SHAPIRO. Yes, he was.

JUSTI CE BREYER: Rather than a nenber -- is --
is -- if he's a subordinate enployee, that's easy. Then
the case is easy | think.

MR. SHAPIRO. He -- he is a subordinate because
as the Governnent keeps telling us, the Tax Court judge is
the only official spokesman for the court. They get to
make the final judgnent. And the Tax Court judge reviews

what the STJ has done.
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JUSTI CE Gl NSBURG. These -- these --

JUSTI CE SCALI A: But you're -- you're not
asserting that the APA governs this.

MR. SHAPIRO Oh --

JUSTI CE BREYER: No. |[|'mjust |ooking --

JUSTI CE SCALI A: Isn't there an express

exception for -- for --

MR. SHAPI RO Yes, and this a court. This is an
Article | court, this Court has held. And Congress has

created very specific appellate review procedures for this

court.

JUSTI CE Gl NSBURG. The -- the special trial
j udge has no tenure, does she?

MR. SHAPIRO. That's correct. He -- those

judges could be termnated at will, including because

there is not sufficient work for the judge. They can be

term nated on that basis. And that, we think, colors the

anal ysis here for the reasons Judge Cudahy gave.

This is not an independent judge. When he is

persuaded by his superior to change his mnd, it's obvious

that he -- in our view, that he's going to be heavily
influenced by that. It's a serious Raddatz problem
only cure is to make this part of the record and to
enforce the rule 183 presunption of correctness, which

creates a clear error standard of review
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| see ny tinme has run out. My | reserve the

rest for --
JUSTI CE STEVENS: Yes, you mmy, of course.
M . Hungar.
ORAL ARGUMENT OF THOMAS G. HUNGAR
ON BEHALF OF THE RESPONDENT
MR. HUNGAR: Justice Stevens, and may it pl ease
t he Court:

The central flaw in petitioners' case is that
both of the trial court judges responsible for evaluating
the evidence in the record reached the sanme concl usion
regarding all of the factual issues.

JUSTI CE G NSBURG. M. Hungar, before you
proceed to your |egal argument, | was very curious why the
Governnment is defending this practice because the
Governnent, after all, is on the other side of every case.
And aren't there situations where it m ght be that the
special trial judge would call a credibility question in
the Governnment's favor and then the Governnent |oses the
case before the Tax Court judge and m ght |ike to know,
before it goes to the court of appeals, how solid the
credibility findings were? | nean, | -- | -- the
Governnment being a party to all these proceedi ngs, why is
it satisfied with not know ng what the report of the

special tax judge -- special trial judge was?
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MR. HUNGAR: Justice G nsburg, we do know what
the report of the special trial judge was. It is in the
record. Judge Couvillion's nane is on his report.

JUSTICE GINSBURG. No, it is not the report. It
is called an opinion. It isn't even called the report,
and if you will read 183(b), that describes the report.
Does anything el se describe the report? And what is this
report? There is a report. It is submtted to the chief
judge. What would you call that?

MR. HUNGAR: The report is the -- contains the
recommended findings of fact and opinion, analysis of the
| aw and application of the law to the fact, of the special
trial judge. The report is the findings of fact plus,
guot e, the opinion.

JUSTI CE GI NSBURG: Now, what is the 183(b)
report?

MR. HUNGAR: Well --

JUSTI CE Gl NSBURG. There --

MR. HUNGAR: The -- under rule 183(b), the --
the special trial judge submts his report to the chief
judge. It is then referred to a Tax Court judge.

JUSTI CE G NSBURG. So that report, the special
trial judge's report, is a docunent prepared by the
special trial judge which he gives to the chief judge.

MR. HUNGAR: Correct. But the inportant thing
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to understand, Your Honor, is that nothing in the rule
precl udes, during the course of the deliberative process
that then follows, the special trial judge from concl uding
that he has made a m stake, that he no | onger agrees with
the -- the stated findings of fact in that -- in that
original report, fromw thdrawi ng and submtting a
corrected report.

JUSTI CE SOUTER: But that's not the way the rule
reads. The rule reads, as | understand it, under (c) that
the court itself may accept, reject, or modify. It
doesn't say anything about the special trial judge
reconsidering and rewiting his report.

MR. HUNGAR: It doesn't preclude it either, Your
Honor. There's a |ongstanding practice --

JUSTI CE SCALI A: Yes, it does because it -- it
goes on to say that due regard shall be given to the
circunstance that the special trial judge had the
opportunity to evaluate and the findings of fact
recommended by the special trial judge shall be presuned
to be correct. But if those findings of fact are sinply
the same findings of fact that he agrees with the rest of
the -- the panel on, it just makes no sense at all.

MR. HUNGAR: The Tax Court judge cannot report
in -- in the opinion that is issued by the Tax Court, he

cannot say |'m adopting the opinion and findings of the
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special trial judge if the -- if the Tax Court judge does
not agree with those and the -- and the special trial
j udge adheres to his original decision. The only way it
is possible for there to be a change is for the special
trial judge hinself to determne, in the exercise of his
responsibility as a judicial officer, that he nade a
m st ake.

JUSTI CE SCALI A: What report goes to the chief
j udge?

MR. HUNGAR: Originally the original report goes

to the chief judge.

JUSTI CE SCALI A: That's a report. Is that not a
report?

MR. HUNGAR: It is a report, Your Honor.

JUSTI CE SCALI A: \Why doesn't that -- why isn't
that required to be -- to be nade public?

MR. HUNGAR: Because if -- because the --
because the Tax Court has determned that it will not be

made public, that it is part of internal deliberation.
JUSTICE SCALIA: It's a report. The statute
says that the reports have to be made public.
MR. HUNGAR: No, Your Honor.
JUSTI CE SCALI A: That is a report.
MR. HUNGAR: No, Your Honor.
JUSTI CE SCALIA: And it goes to the --
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MR. HUNGAR: No, Your Honor.

JUSTI CE SCALI A:  No?

MR. HUNGAR: W th respect, the tax -- the -- the
statute says a report of the Tax Court nust be made
public. A -- a report --

JUSTI CE KENNEDY: Well, but the rule -- the rule
says that the first report, the docunent 1, has to be
gi ven deference. It's presuned to be correct.

MR. HUNGAR: Well, Justice Kennedy, if | may,
l"d like first to finish my response to Justice Scali a.

JUSTI CE KENNEDY:  Sure.

MR. HUNGAR: The statutes -- the -- the
di scl osure requirenent applies only to reports of the Tax
Court. It is perfectly clear that a report, the original
report, or any report of a special trial judge is not and
cannot be the report of the Tax Court unless it is first
adopt ed and approved by a Tax Court judge, and then goes
t hrough the next step of -- of being submtted --

JUSTICE O CONNOR:  Well, it's -- it's very hard
to understand how appellate review can function if that
first report of the special trial judge is never
di sclosed. | just don't see how the appellate review can
function properly.

JUSTI CE KENNEDY: And how do we know that it was

-- that it was presuned to be correct under the rule?
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JUSTI CE O CONNOR:  Yes. How does the appell ate
court know whet her deference, as required by the rules,
was given unless the appellate court can see it? |It's
such a strange procedure.

Why, in answer to Justice G nsburg, does the
governnment take the view it does? Wuldn't you like to
see it if it went against you?

MR. HUNGAR: We submit, Your Honor, that there
is no evidentiary or probative value in an initial
conclusion that the -- that the person who reached that
concl usi on has abandoned, has concluded was wrong.

Special Trial Judge --

JUSTICE O CONNOR:  Well, the rule --

MR. HUNGAR: -- Couvillion rejected --

JUSTICE O CONNOR:  -- the rule -- the rule 183
does provide for a certain degree of deference to be given
to those findings of the special trial judge.

MR. HUNGAR: To the recommended findings of the
special trial judge. And | submt that if the special
trial judge has concluded that his initial recommendations
were m staken because, based upon further consideration as
a judicial officer in the exercise of his obligations, he
has realized he made a mi stake, | submt it would be
bi zarre to require a Tax Court judge to give sone sort of

-- of deference to --
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JUSTI CE G NSBURG. M. Hungar, do you --

MR. HUNGAR: -- abandoned fi ndi ngs.

JUSTI CE G NSBURG. Do you see sonewhat of a
problem that we are not dealing here with the
rel ati onshi p between peers? Judge Dawson i s appoi nted,
what, for a 15-year term The special trial judge is
appoi nted by the Tax Court and his job is at the Tax
Court's grace. And if you have conpared in your brief
that relationship to, say, a discussion anong col | eagues,
| think it's worlds different.

MR. HUNGAR: Justice G nsburg, Judge Dawson
actually is a senior judge who was recalled. So he
doesn't have the 15-year term protection.

But it's true that special trial judges are --
are appointed by the chief judge, not by the Tax Court
judges, but by the chief judge, so that Judge Dawson
wasn't, in a sense, his -- his appointing, enploying
of ficial.

But nore to the point, special --

JUSTI CE G NSBURG. He has had a special -- a --
a long termand he is well-known and respected as a Tax
Court judge who was appointed, as all other nenbers of the
court were appoi nted.

MR. HUNGAR: Well, Judge Couvillion has been a

special trial judge, | think, for nearly 20 years.
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But the point is special trial judges are bound
by the code of conduct. The Tax Court has adopted for
bot h Tax Court judges and special trial judges the sanme
code of conduct that applies to Federal judges under
Article Ill, which --

JUSTICE GG NSBURG: It seens to ne --

MR. HUNGAR: -- obligates independent deci sion-
maki ng.

JUSTICE GINSBURG: It seens to ne that it's very
much like, if you have to conpare it with something, the
relationship between a magi strate and a Federal district
court judge. The nmagistrate al so hears testinony, nakes a
report, findings, and a recommendati on. What's the
di fference between those two?

MR. HUNGAR: Well, one difference is that the
district court judges, as | understand it, appoint the
magi strate, not the chief judge.

But a nore significant difference is that the
statute and rules applicable to magistrates require
di scl osure of their reports and do not treat them as part
of the internal deliberative process. The Tax Court has
determined that it is inefficient to have disclosure of
the original report, then have exceptions and have t hat
whol e process foll owed that they used to follow. They

have determ ned that they will treat the Tax Court --
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excuse nme -- the special trial judge's report --

JUSTI CE BREYER: So where does it say that?
Where does it say that?

JUSTI CE STEVENS: They're not requiring the --
this case doesn't involve the question of whether they can
make objections to the finding in -- in the speci al
report. It's just whether it's disclosed.

MR. HUNGAR: Yes, Your Honor. But the -- but
the Tax Court has determ ned not to disclose it.

JUSTI CE STEVENS: No, | understand. But your
argunment about how it woul d make the proceedi ng nore
cunbersone, it seens to ne, is -- is msplaced.

MR. HUNGAR: Well, it certainly would be nore
cunbersone if they followed the procedure that they used
to follow, which we submt, although the record is -- they
did not specifically state --

JUSTI CE STEVENS: But they're not asking for
that. Am-- am | wong on --

MR. HUNGAR: Yes, that's true, Your Honor. What
they're asking for here, what they say they want is nerely
di scl osure of the original report.

JUSTI CE STEVENS: And it's a particularly strong
argument in a case -- in several of the issues. |
remenber Judge Fromm s opinion turned on the credibility

of oral testinony, and in one case, Judge Fronm found the
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-- the judge here made an erroneous ruling on credibility
on one issue, if | renmenmber correctly. And it seens to ne
that's a case in which it would be particularly rel evant
to know the reasons pro and con on why credibility
determ nations were made by the person who heard the
Wi t nesses.

MR. HUNGAR: But the person who heard the
W tnesses i s Special Trial Judge Couvillion.

JUSTI CE STEVENS: Has been convi nced that he was

wr ong.
MR. HUNGAR: Yes.
JUSTI CE STEVENS: And the question is, well,
what was his -- what was the basis for his original

posi ti on when you're eval uating whet her you've got a valid
argument to nake on appeal ?

MR. HUNGAR: Under that rationale, Justice
Stevens, every time a district court judge changes his
m nd, after giving further thought to a case --

JUSTI CE STEVENS: No, no, no.

MR. HUNGAR: -- before he issues his fina
opi nion --

JUSTICE STEVENS: Only if he is required by a
rule to make certain findings and to deliver a conpl eted
report to soneone el se.

MR. HUNGAR: Well, again, the -- the rule does
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not preclude the practice. It is a comon practice --

JUSTI CE STEVENS: It doesn't forbid it. You're
right. It doesn't forbid it in so many words. But | just
wonder, does it conport with your normal notions of a fair
way to conduct a fair hearing, letting the parties know
what the basis for decision was and who thought what about
the witnesses and so forth?

MR. HUNGAR: Absolutely, Your Honor. [If the --
in a-- when a -- when a court has a coll egi al
del i berative process involving nore than one person that
is involved in the decision-nmaking -- certainly this is an
unusual process in that -- and there is no identical
anal og, but we see no due process problem

JUSTICE SOUTER: No. But | don't see what is
consistent with your notion of a deliberative process as
produci ng the report and the presunption of correctness in
the rule. The rule presunes that sone original docunent,
whi ch you are treating as provisional, enjoys a
presunption of correctness, and | don't see the
consi stency between provisionality and deli berate
character on the one hand and presunption on the other.

MR. HUNGAR: |If | may, Your Honor, the rule does
not state that the, quote, original report shall receive a
presunption of correctness. |t doesn't even say that --

t hat any report shall receive a presunption of
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correctness. It says the findings of fact recomended by
the special trial judge.

JUSTI CE SOUTER: And aren't those findings of
fact the findings of fact that are delivered to the chief
judge in the report that is nade to the chief judge before
it is even assigned to a Tax Court judge?

MR. HUNGAR: Not if -- not if the tax -- if the
special trial judge has abandoned those recommendati ons,
wi t hdrawn those recommendati ons, and replaced them

JUSTI CE SOQUTER: But he hasn't abandoned them at
the point that he delivers themto the chief judge, and if
that's what this is referring to, then the presunption of
the -- of -- of correctness necessarily has to apply to
what ever the docunment is that's delivered to the chief
j udge.

MR. HUNGAR: Well, it applies to the report, but
| submt that if the special trial judge withdraws in
order to correct an error in the report, what he submts
as the corrected report is then the, quote, report.

JUSTI CE KENNEDY: You're -- you're --

JUSTI CE G NSBURG. Why isn't that explained in
the rules, if that's the process?

JUSTI CE KENNEDY: -- have a condition
subsequent. It seens to ne that you're saying, M.

Hungar, that the | ast sentence of 183 is unenforceable.
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MR. HUNGAR: The -- the credibility -- the due
regard and presunption of --

JUSTI CE SOUTER: The presunpti on.

MR. HUNGAR: Well, it's inportant to understand
also that, in fact, it would violate the Internal Revenue
Code. This rule nust be construed to be consistent with
the I nternal Revenue Code. The Internal Revenue Code
makes very clear, and this Court held in Freytag, that the
Tax Court judge, not the special trial judge, is the
deci si on-maker, the only finder of fact in these kinds of
cases under subsection (b)(4) of the statute. This Court
so held in Freytag and the -- and the statute makes that
very clear. So it would violate the statute to construe
this, as petitioners do, to require some sort of
deferential clear error review

JUSTI CE SOUTER: So you're saying the rule
itself in that respect is invalid?

MR. HUNGAR: |If construed as petitioners woul d
have it, yes.

JUSTI CE SOUTER: Well, how else could you
possi bly construe it? There's no presunption operating at
all on your reading.

MR. HUNGAR: In the tax context, Your Honor, the
-- there is a presunption of correctness that attaches to

assessnents and deficiency notices issued by --

40

Alderson Reporting Company
1111 14th Street NW, Suite 400 Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

JUSTI CE SOUTER: No, but you're saying there is
-- there is no presunption of correctness that can operate
with respect to the report that goes first to the chief
j udge because, | understood you to say, to do that would
violate the Internal Revenue Code provision that the fact-
finder and the only fact-finder is the Tax Court judge.
And therefore, | think the inplication of what you're
saying is that the rule on its face is invalid.

MR. HUNGAR: Your Honor, presunption of
correctness does not necessarily equate with clear error,
deferential review. That's ny point.

JUSTICE SOUTER: |I'm-- |I'"m not even getting to
what ever the standard of review nmay be. | presune the
word presunption means sonething other than it's there
unl ess you want to change it |ater after the person who
enpl oys you objects to it. |It's got to nmean sonething
nmore than that.

MR. HUNGAR: \What the presunption of correctness
means in the tax context, with respect to deficiency
determ nations and the like, is that the burden of going
forward is on the party seeking to change what -- what --
the determi nation that is presuned correct.

JUSTI CE SOUTER: But there's no party who is
seeking to change at this point because the parties don't

know what's in it. They're not going forward. This is,
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as you point out, an internal process that is going on
here. So that definition can't apply.

MR. HUNGAR: No, Your Honor. If -- there --
there are two processes that go on. The Tax Court judge,
quite appropriately, we -- we assune and have -- have no
reason to disagree, confers with, discusses with the
special trial judge. If -- if in the course of that
di scussi on, one or both of them cone to the concl usion
that something is wong in the original report and if the
special trial judge agrees, the special trial judge has
the option of withdrawi ng his original report, submtting
a corrected report, and having the presunption of
correctness, whatever it neans, apply to his corrected
report. If -- if --

JUSTICE SCALIA: In -- in that discussion, does
t he Tax Court judge have to give great weight to the
findings of fact of the -- of the special judge?

MR. HUNGAR: No, Your Honor, not great weight
because, again, that would violate the statute.

JUSTI CE SOUTER:  Any wei ght ?

MR. HUNGAR. He is to give due -- the due regard
provision we think is essentially precatory, as the -- as
the Seventh Circuit said. It remnds the -- the Tax Court
judge that he should not lightly set aside the credibility

determ nations. But again, that's not what happened here.
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JUSTICE SOUTER: So | -- | think your -- 1 think
your answer then is not that this is invalid. It is
sinply unenforceable. It is precatory |anguage, | ooks
okay, but there's no way to police it.

MR. HUNGAR: It's certainly not enforceable in
an appellate court. That's correct.

JUSTI CE SOUTER: Judicially it cannot be
enf or ced.

MR. HUNGAR: That's correct, because otherw se
it would violate the statute if it inposed some neani ngful
[imtation.

But again, it's inportant to understand here the
Tax Court judge did not exercise his authority in this
case to reverse or set aside the special trial judge's
findings. He could have done so --

JUSTICE G NSBURG. Do they -- do they ever? |
mean, this -- this says, this decision -- it's |labeled --
the -- the court agrees with and adopts the opinion of the
special trial judge. Are there Tax Court cases where the
Tax Court says, instead of that, the court nodifies the
deci sion of the special trial judge or the court rejects,
in whole or in part, the report of the special trial
j udge?

MR. HUNGAR: We cite --

JUSTI CE G NSBURG. Do Tax Court opinions cone
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out that way?

MR. HUNGAR: We cite in footnote 4 a small
nunmber of cases fromprior to the last rule change in
whi ch that occurred. |In addition, there are at |east a
coupl e of cases since the rule change in which the Tax
Court judge rejected parts of the opinion, but not the
findings. W're not aware of any cases in which the Tax
Court judge has rejected the findings, but there are other
cases -- Little against Conmm ssioner, 103 T.C. 285; \Wal ker
agai nst Comm ssioner, 101 T.C. 537 -- in which the Tax
Court judge expressed a disagreenment with a portion of the
opi nion of the special trial judge and then proceeded to
deci de the case in the manner he or she thought --

JUSTI CE GI NSBURG:. Because if one were just to
rule this -- read this rule straight: first, the report
t hat goes to the chief judge, and then it says that the
Tax Court judge may nodify it, reject it in whole --
adopt, nodify, or reject in whole or in part. You would
expect, if we were having truth in | abeling, that
whenever, with consultation, w thout, there's a difference
bet ween the two docunents, the Tax Court judge, in

conbination with the special trial judge or wthout, would

say, action on the report -- action on the report, which
is the special trial judge's report, is it is nodified or
it isrejected or it is rejected in part. | nean --
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MR. HUNGAR: Well, again, that assunmes that the
-- that the -- the rule conpels the interpretation that
the special trial judge is prohibited fromw thdraw ng,
correcting, and resubmtting his report. | submt it does
not conpel that interpretation, and the Tax Court --

JUSTICE GINSBURG. The rule -- the rule doesn't
say anything about this consultation that you've
described. And if that's the Tax Court's procedure, why
isn't it laid out in the rules so everyone can see it
i nstead of being deceived by reading here is the special
trial judge's report, and now what the Tax Court wll do
is either adopt, nodify, or reject in whole or in part?

MR. HUNGAR: Well, | don't think it -- | mean,
don't think it's -- it's deceitful, the -- the possibility
that a court --

JUSTI CE G NSBURG. M sl eadi ng. Because when |
just read this rule cold, that's what | assuned, that we
have the initial report and then it goes to the Tax Court
judge, and that judge does sonmething with it, and that
sonet hing may be adopt, it may be nodify, it may be reject
in whole or in part.

MR. HUNGAR:  Your Honor, when the Tax Court
adopted its present procedures in 1984, it -- it certainly
did not do so in as artful a manner as it could have. But

the question is whether it violates the statute or due
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process for it to do what it has done.

Let me just -- we've been spendi ng nost of our
time tal king about this issue of whether the Tax Court --
the special trial judge is permtted to change his report
under rule 183. That's not even one of the questions in
t he questions presented. The only rule 183 question in
t he questions presented is whether the rule requires clear
error review. W submt the answer to that is no because
it wuld violate the Internal Revenue Code. So this --
this question about whether the report permts -- whether
the rule permts the report to be changed isn't even one
of the questions presented.

The courts of appeals upheld the judgnment on the
premi se that it was pernmissible for the Tax Court judge
and the trial -- the special trial judge to engage in the
del i berative process and for the special trial judge to
revise his findings as he did --

JUSTI CE STEVENS: | don't think there's any --
any question they can change the report, but the one --
the one -- 1'd like to ask you a question as a matter of
information. The first sentence of 183(c) refers to the
possibility that the judge to whomthe case is assigned
may direct the filing of additional briefs to receive
further evidence and oral argunent. Does it ever happen

that before the judge to whomit's assigned decides
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whet her or not to go along with the recomended fi ndi ngs,

that he will direct oral argunent? Does that ever happen?
MR. HUNGAR: | don't know the answer to that,
Your Honor. |I'mnot aware of that, but --

JUSTI CE STEVENS: Because if he did, it would
seem al nost necessary for himto disclose to the parties
what the report they're arguing about would say.

MR. HUNGAR: Again, | -- this is a holdover from
the prior version of the rule in which the exceptions
process was followed, and again, it may be that had the
Tax Court given it further consideration, they m ght have
viewed that unnecessary. But we're not aware of that
happeni ng.

JUSTICE STEVENS: But it certainly seems to
contenpl ate deliberation by the judge to whomthe case is
assi gned about whether or not to accept the report and
del i beration which m ght be informed frominput -- input
fromthe parties. That's a fair reading of the rule, |
t hi nk.

MR. HUNGAR: I f --

JUSTI CE STEVENS: Maybe it's not practiced.

MR. HUNGAR: -- if the Tax Court judge so
determ nes, yes. The rule certainly allows that, but it
doesn't obviously require that.

JUSTI CE STEVENS: And if he did then ask for
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further briefings, do you think that there would then have
been a requirenment to disclose the report?

MR. HUNGAR: Well, presumably it would be a
waste of everyone's tinme unless he -- | don't know that he
woul d have to disclose the report, but he would need to
direct their attention to the issue he would |like themto
brief.

JUSTI CE STEVENS: It seens to nme that the author
of this subsection (c) nust have contenpl ated the
possibility of disclosure of the report.

MR. HUNGAR: Well, again, Your Honor, this
| anguage was adopted at a tinme when they foll owed the
exception --

JUSTI CE STEVENS: When they followed a different
procedure, and the question is to how nuch -- how nuch did
they intend the -- to change that prior procedure.

MR. HUNGAR: Well, we know that the Tax Court
has interpreted its rule to permt precisely the practice
it followed here because it said so. And it would be
quite extraordinary, we submt, for this Court to reverse
the Tax Court, which is surely entitled to considerable
deference in interpreting its own rules, since, after all,
t he Tax Court has exclusive statutory authority to
promul gate its own rules, and particularly with respect to

this issue about whether the special trial judge can
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change his report, since that was not even one of the
guestions presented.

If I may turn to -- back to the statutory
gquestion. Section 7461 requires disclosure of reports of
the Tax Court. The special trial judge report is not the
report of the Tax Court. |Indeed, even a Tax Court judge's
opi nion and report does not beconme the report of the Tax
Court.

JUSTI CE KENNEDY: Does the statute you just
gquot ed prohibit the disclosure of other reports if we cal
this first draft sonething other than a report?

MR. HUNGAR: The statute doesn't --

JUSTI CE KENNEDY: In other words, would -- would
the rule go further than the statute?

MR. HUNGAR: The statute does not prohibit the
di scl osure of other reports, but the rule clearly does not
require the disclosure of reports. The Tax Court in 1984
amended the rule to make perfectly clear that -- that
initial reports of special trial judges are not to be
di scl osed. The Tax Court said in its orders in this case
the reason for that is that those are now interna
del i berative processes. The Tax Court has made cl ear that
its rules permt exactly what it's doing here.

JUSTI CE SCALIA: M. Hungar, you started to say

that -- that even the opinion of a -- of a Tax Court judge
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is not a report of the Tax Court.

MR. HUNGAR: Yes, Your Honor.

JUSTI CE SCALI A: How does that work?

MR. HUNGAR: Page 2a of the appendix to the gray
brief, at the bottom of the page, section 7460(b) provides
that the report of the division -- and the Tax Court is
now and has for many years been divided into one-judge
divisions. They used to sit en banc or --

JUSTICE SCALIA: | was -- | was going to ask you
what -- what 7461 referred to when it says the Tax Court
and its divisions.

MR. HUNGAR: Yes.

JUSTICE SCALIA: It also is referred to there.

MR. HUNGAR: For a brief period of tine, they
sat in -- in panels.

JUSTI CE SCALIA: | see.

MR. HUNGAR: But they -- the -- the press of
work force themto -- to divide into one-judge divisions.

JUSTICE SCALIA: So it's a single judge is a
di vi sion of the Tax Court.

MR. HUNGAR: Yes, that's correct.

JUSTI CE SCALI A:  And the publicity of
proceedi ngs does say -- it does say that all reports of
the Tax Court --

MR. HUNGAR: Yes, Your Honor.

50

Alderson Reporting Company

1111 14th Street NW, Suite 400 Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

JUSTI CE SCALIA: And all evidence received by

the Tax Court and its divisions, nmeaning its single

j udges.

Wel |, what happens with -- with a single judge's
opi ni on?

MR. HUNGAR: He -- he prepares it and submts it
to the chief judge under rule -- under statute -- under

the statute 7460(b) where it says the report of the

di vi sion shall becone the report of the Tax Court within
30 days after such report by the division, unless the
chief judge directs it to be reviewed by the full court.
So -- so even a Tax Court judge's opinion is not the
report of the Tax Court. Surely the report of the special
trial judge is not either.

JUSTICE GINSBURG It's like an en banc. | -- |
have written decisions for a panel in ny years on the
court of appeals, and there's been an en banc and ny
opi nion gets vacated. It's no longer counts for anything.

And isn't that exactly what the Tax Court is? They have

t he --

MR. HUNGAR: No, Your Honor. The -- the opinion
is not made public. In fact, the statute precludes it
from being made -- nade a part of the record. The | ast

sentence of that sanme section 7460(b) at the top of page

3a, it says the report of a division shall not be a part
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of the record in any case in which the chief judge directs
t hat such report shall be reviewed by the Tax Court. And
that's a very inportant point. Congress has mandated by
statute essentially the same procedure that the Tax Court
foll ows here.

JUSTI CE GINSBURG. ©Ch, no. No, no, no. How
often, when there is a decision reviewed by the court, so
that the initial judge's decision is changed, does that
judge dissent, so all the world knows what that judge's
initial position was?

MR. HUNGAR: The -- the Tax Court judge
certainly has the authority to dissent, just as a speci al
trial judge has the authority and, indeed, the obligation
under the code of conduct to refuse to put his nane on a
-- on a report if he doesn't agree with it. |If he doesn't

agree with the Tax Court judge's view, he has the

obligation, the ethical obligation -- and we presunme he
follows it -- to say | don't agree. This is nmy report.
If you --

JUSTI CE GI NSBURG. Then he -- then he can
publish his -- he can publish his dissent, just as a Tax
Court judge can?

MR. HUNGAR: No, but he can preclude the Tax
Court judge from doi ng what the Tax Court judge did in

this case, which is sinply adopting his report. If the --
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if the special trial judge refuses to change his report --

JUSTI CE GI NSBURG: But then we still won't know
what his report is. Yes, he can say, | won't sign this.
Tax Court says, fine. This rule says | can reject your
findings in whole or in part. | don't need your nanme on
this decision of the Tax Court.

MR. HUNGAR: Justice G nsburg, if -- if that
were the case here, obviously our argunents would be nore
difficult. But that is not what happened here. |If --
if --

JUSTI CE G NSBURG. |'m asking you just as the --
the judge who disagrees with the -- the full court can
publish his dissent, can the special trial judge who
di sagrees with the Tax Court judge publish his dissent?

MR. HUNGAR: In the -- the one case involving a
change in the opinion, where the Tax Court judge said, |
don't adopt a portion of the opinion of the special trial
judge, there was no published opinion of the special trial
judge. So | don't believe there's a procedure for the
di ssent.

But the point is the court of appeals --

JUSTI CE GI NSBURG. Has there ever been? Has
t here ever been?

MR. HUNGAR: A published dissent by a speci al

trial judge? Not that |I'm aware of.
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But the point is the court of --

JUSTI CE Gl NSBURG. And how -- how often does the
-- is there a dissent when there's -- when there's a full
court review decision?

MR. HUNGAR: Well, there's often a dissent.

It's -- it's hard to know fromthe standpoint of a
researcher when -- when it is that the judge who heard the
evidence and tried the case is the one who's di ssenting,
unl ess they happen to say it in their opinion, because
again, there's no original opinion issued by the Tax Court
judge who first heard the case. That's kept confidenti al
by statute, which again is an inportant point.

Congress has mandated confidentiality of the
initial reports prepared even by Tax Court judges, and it
has given the Tax Court plenary authority to promnul gate
rul es governing special trial judges. It is hardly
surprising, let alone inpermssible under the statute or
Due Process Clause, for the Tax Court to follow a simlar
process for special trial judges.

JUSTI CE SOUTER: Except that the -- the
rel ati onship between the -- the one judge and the full Tax
Court is a relationship basically of people who are in the
sane boat with respect to what they know about or can know
about | aw and what they can know about the evidence and

the facts of the case; whereas the relationship between
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t he special trial judge and the judge to whomit is
assigned is -- is quite different because only one of them
has heard evidence and only one of themis the source of
concl usi on about fact.

MR. HUNGAR: No, Your Honor. It's identical.
The -- the full Tax Court --

JUSTI CE SOUTER: It certainly is not identical
in -- in the sense that the -- the Tax Court judge then
goes and |listens to evidence. He doesn't. That's the
whol e poi nt.

MR. HUNGAR: Well, neither does the full Tax
Court when it --

JUSTI CE SOQUTER: Neither does the full Tax
Court, but if the full Tax Court is disagreeing with one
judge, the one judge and the full Tax Court are in the
sanme boat. They have access to the sanme material. Their
limts are exactly the sane in each case. That is not
true in the relationship between the single Tax Court
judge and the special Tax Court judge. The special Tax
Court judge is the only one who has heard evi dence and can
find facts based upon the evidence that he heard.

MR. HUNGAR: No, Your Honor. The -- the tax --
the full Tax Court doesn't go back and -- and hold a new
trial, just |like the individual Tax Court judges --

JUSTICE SOUTER: | -- | amquite aware of that.
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That's not -- that's not the point. I'm-- |'m saying
t hat you cannot draw an anal ogy between one judge and ful
Tax Court and use that as an analogy to legitimze the
rel ati onshi p between one judge and a trial master. They

are in different positions. They are not in parallel

positions.

MR. HUNGAR: Well, then if -- if | understand
the point you're making, it's a point of the -- the --
it's the hierarchy issue, if that's -- if that's the point

you' re maki ng.

JUSTI CE SOUTER: It's the know edge issue. The
special Tax Court judge heard sonebody.

MR. HUNGAR: So did the Tax Court judge --

JUSTI CE SOUTER: Nobody on the Tax Court did.

MR. HUNGAR: No, Your Honor. That's incorrect.

JUSTI CE SOUTER: I n other words, they're --
they're sitting hearing witnesses? They are -- they are
redoing the trial? Surely not.

MR. HUNGAR: Your Honor, in a review-- if a Tax
Court judge -- nobst Tax Court cases are tried by Tax Court
judges. Tax Court judges are trial judges, and if a Tax
Court judge tries a case --

JUSTI CE SOUTER: But we are tal king about
situations in which the trial judge is the special judge.

MR. HUNGAR: Well, I'mtal king about the full
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Tax Court, Your Honor. If the full Tax Court reviews an
i ndi vi dual Tax Court judge's decision, the Tax Court judge
has presided over the trial, heard the evidence, just |ike
the special trial judge here, and then the full Tax Court
judge reviews it.

That's exactly what happened in the Estate of
Varian case, which is in our briefs, out of the N nth
Circuit. The parties conplained that they wanted access

to the original judge's report because he had been

reversed -- been reversed by the full court after trial on
an -- on an evidentiary issue, and the Ninth Circuit said
no.

JUSTI CE STEVENS: M. Hungar, | think we

under st and your answer.

MR. HUNGAR: Thank you.

JUSTI CE STEVENS: M. Shapiro, you have about 4
m nutes left.

REBUTTAL ARGUMENT OF STEVEN M SHAPI RO

ON BEHALF OF THE PETI TI ONERS

MR. SHAPI RO. The question cane up whether rule
183 forbids disclosure of this report. The answer is it
does not forbid disclosure of the report. It is silent on
the point. But the press release the Tax Court issued in
1983, coming fromthe chief judge of the court, said that

this sinply nmeant that it would not automatically be
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di scl osed.

JUSTI CE SCALI A: \Why does 7461 require its --
its disclosure? Because it does say that the -- it's only
t he decision of the Tax Court.

MR. SHAPIRO. Well --

JUSTI CE SCALI A: That reports of the Tax Court
t hat have to be discl osed.

MR. SHAPIRO. CQur viewis that of -- of the Tax

Court neans any report emanating fromthe Tax Court.

That's the literal neaning of that |anguage. It doesn't
mean final.

JUSTI CE SCALI A: Well, that -- that would nean
that -- that you would have to nake public the -- the

reports of a regular Tax Court judge in cases that then go
on to the full court. And that's not done, is it?

MR. SHAPI RO. There's an exception for the en
banc situation because | egal issues are addressed en banc,

not the factual issues. And there's an opportunity to

di ssent.

JUSTI CE SCALI A: Well, but it doesn't matter.
It would still be a report of the Tax Court if you don't
take that |anguage literally. |[If you say any report

com ng out of the institution is a report of the Tax
Court, you would have to nmake public the reports of the

i ndi vi dual Tax Court judges, which is not done.
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MR. SHAPIRO. Oh, we say there's a special
statute dealing with the en banc situation that -- that
governs in that situation. And that the publicity --

JUSTI CE SCALI A: VWhy is that? Wat -- what
statute is that?

MR. SHAPIRO. That -- that's the en banc
provi sion that counsel referred to that said that when the
case is heard en banc, the trial -- the -- the single
judge's report is not nade part of the record. Congress'
assunption there was that there would be a new -- new
report issued. People would be able to dissent if they
di sagreed. And this process focuses on | egal issues.
There is no presunption of correctness.

JUSTI CE KENNEDY: That's not a -- that's not a
de novo -- they can rehear matters de novo on the en banc
Tax Court, can they not? That's a de novo hearing.

MR. SHAPI RO. Yes, but it addresses | egal
issues. It's not a device to second guess factual
determ nations, and there's a special statute that deals
with that, which does not apply to this STJ situation,
where there's a presunption of correctness applicable to
what the trial judge does. And there is the general
di scl osure statute that applies there.

JUSTICE BREYER: | don't know if I'mgetting --

so that's his basic point. The rule doesn't require the
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di scl osure because they've interpreted it differently
within their -- within their discretion. The statute
doesn't require it and the Constitution doesn't require
it. If we have to go to the Constitution, | don't see
exactly the inplications. So |I'm nervous.

And now, the reports -- he says, go read
7460(b). That's what they're tal king about. And then --
and again, | don't know what |'mgetting into once | read
it more broadly than that. And what about all evidence
received by the Tax Court, including a transcript. O
course, this isn't evidence but neither is a transcript.
And -- and so maybe that word evi dence can be read nore
broadly, given the fact that it's to include a transcript
of the stenographic report.

MR. SHAPIRO: | think you're right, and --

JUSTI CE BREYER: You think I"mright just
suddenly for the for the first tinme? You have thought of
this?

MR. SHAPIRO. Well, | -- 1 think that the intent
of this provision -- and | know Your Honor consults the
| egislative history. The intent was to nake all of the
steps in the adjudicative process transparent, including
t he evidence, including the -- the stenographer's report,
and all reports fromthe Tax Court.

JUSTI CE SCALI A: There's -- there's a very
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careful use of l|language. It says all reports of the Tax
Court and all evidence received by the Tax Court and its
divisions. So it's only the evidence that -- that's
received by the individual judges has to be nade public,
not the reports.

MR. SHAPIRO: Well, we believe that the word al
is a broad, generic inclusive termthat should be applied,
as Judge Cudahy stated, to an STJ report that actually has
to be submtted to the chief judge and that has | egal
effect. |It's not just a casual docunent |ike a |law clerk
menmorandum It has legally operative effect.

Congress' purpose here was very broad, to have
transparency, applicable to all the steps along the way in
the Tax Court. It was quite clear on that, that there are
arbitrary actions at each step of the way. |f you | ook at
t he Senate report and Congressman LaCGuardi a's statenents,
t hey said secrecy is a vicious practice in this context,
and it -- it should be avoided.

JUSTI CE GI NSBURG. But we -- we don't have to
get into any of that if we accept your argunent about
7482(a)(1), that is, the record will be in the sane manner
and to the same extent as decisions of the district court.

MR. SHAPI RO. Absolutely, Your Honor. There --
there are three separate bases for ruling in our favor.

One is the appellate review statute. The other is the
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di scl osure statute. The third is due process. And due
process should informthe construction of these statutes.
This Court tries to avoid serious due process issues
through its interpretation of |egislation. Judge Cudahy
suggested that was the right way to decide this case and
we agree that it is.

We thank the Court.

JUSTI CE STEVENS: Thank you, M. Shapiro.

The case is submtted.

(Wher eupon, at 12:11 p.m, the case in the

above-entitled matter was submtted.)
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